Children's Commissioner (OCC) in 2012-13, and a lower threshold for exclusion introduced in 2015. The purpose of this review is to evaluate the law and practice on exclusion, as well as to test the coherence of the relationship between law and practice.
Non-lawyers implement the law on permanent exclusion, particularly school management and practice is not of itself a ground for criticism of the actions of non-lawyers, but instead and restrain practice that is not in the "best interests" of either the individual child at risk
Our discussion focuses on recent research and secondary literature, as well as our own scoping survey of permanent exclusion in schools across four LAs in the same Department for Education (DfE) Statistical First Release (SFR) region.
The second section outlines the current law, presents statistical changes in the rate of exclusions and appeals lodged over time and analyses how reforms to the law and legal of parents formally challenging permanent exclusion decisions. However, an analysis of the period from 1994 to 2015 shows that changes in permanent exclusion and appeal rates have not always corresponded with changes in the law.
The third section evaluates the values that underpin the legal framework, particularly autonomy, equality, "best interests", and participation and procedural rights. We highlight the importance of individual values for particular stakeholders. Discussion in the Government White Paper and recent law reform have focused on empowering schools, whereas teachers are most concerned with the excluded child's "best interests"; academic commentators and the OCC concentrate on respect for and protection of children's rights.
The fourth section examines current knowledge of the way in which the law has been understood by various groups of non-lawyers in the exclusion process. This section also draws framework in determining the likelihood that a pupil will be excluded. In particular, analysis of individual schools' responses regarding exclusions against publicly available data on their pupil-level risk factors and indicators of school culture suggest that school culture and disposition toward the governing law has a role to play in determining the likelihood that a pupil will be excluded. This role has not been examined to date, and our survey results reveal it is a complex one, which may also be interwoven with the LA culture and disposition towards
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In addition, we also highlight the following, more discrete issues for further research:
1. exclusions in 2012/13 compared with appeals brought in 2011/12. 2. How often IRPs order that, should a school uphold an exclusion despite a direction to reconsider, the school should pay £4,000 towards that pupil's continuing education; of that number, how many schools uphold the exclusion and in fact pay that sum. 3.
exclusion '. 4. who are at greatest risk of exclusion based on pupil-level risk factors. 5. IRP members' understanding of the governing law and legal framework, and the evidence 6. Why there have been so few applications for judicial review of permanent exclusions from school. 7. Parents' understanding of the IRP process, and the extent to which increased exclusions. 8. Parents' understanding of the role of SEN experts in the IRP process, and their reasons for requesting a SEN expert. 9.
policies. 10. How commonly parties seek legal advice, and the underlying reasons why parties do or do not seek legal advice.

Glossary
Judicial review
The process by which the legality of a decision of a public body can be challenged in court.
Principles of judicial review
The three principles which determine whether or not the decision of a public body was lawful: irrationality, illegality, and procedural impropriety (per Lord Diplock, CCSU v The Minister for the Civil Service [1985] 
AC 374):
Irrationality A decision will be deemed irrational or unreasonable if:
• It does not take into account all relevant considerations; • It takes into account irrelevant considerations; or • It is a decision that is so unreasonable no reasonable person properly directing himself could have taken it.
Illegality
A decision made by a public body that it did not have the power to make. Also referred to as ultra vires.
Procedural impropriety
A decision made that does not comply with the correct procedure.
Tribunal A specialist judicial body that decides disputes in particular areas of lawFirst-tier Tribunal (FtT) are made to the Upper Tribunal.
SENDIST
The tribunal that dealt with Special Educational Needs and Disability prior to 2008. These cases are now heard by the Special Educational Needs and Disability division of the First-tier Tribunal.
Academy
A state school funded directly by central Government and therefore free of control by the local authority. These include sponsored academies, convertor academies, and free schools. Children's Commissioner (OCC) in 2012-13 3 and a lower threshold for exclusion introduced in 2015. 4 The purpose of this review is to evaluate the law and practice on exclusion, as well as to test the coherence of the relationship between law and practice. References to law include the governing statutes, regulations, case law, and statutory guidance. stakeholders in order to highlight gaps in this knowledge and recommend areas for further research. In particular, we are concerned with the extent to which, if at all, various practitioner understanding of the nature of law and the role of the governing legal framework in relation to their exercise of professional judgment. We are also interested in the extent to which, if at all, a normative "ideal child"'. 5 The way that local authority and school-level practitioners mediate the law may apply, develop, adapt, and interrogate any such idealised vision of the child. Divergence between law and practice is not of itself a basis for criticising the actions of nonThe second section outlines the current law, presents statistical changes in the rate of exclusions and appeals lodged over time and analyses how reforms to the law and legal the legal framework, particularly autonomy, "best interests", equality, and participation and procedural rights. We highlight the importance of individual values for particular stakeholders. The fourth section examines current knowledge of the way in which the law has been understood by various groups of non-lawyers in the exclusion process. This section also draws for further research. A mixture of primary and secondary sources have been used, including literature.
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The current legal framework
The current law on exclusion is set out in the Education Act 2002 (including s51A inserted by Education Act 2011), the School Discipline (Pupil Exclusions and Reviews) (England) Regulations 2012, and accompanying statutory guidance (Department for Education, maintained schools, Academies and pupil referral units in England, (2015) ):
• Only a headteacher can make the decision to exclude; 6 the exclusion must be on disciplinary grounds 7 and can be either 8 The decision to
• [A] serious breach, or persistent breaches, of the school's behaviour policy; or • [W] here a pupil's behaviour means allowing the pupil to remain in school would be detrimental to the education or welfare of the pupil or others in the school'
9
• regard' to the statutory guidance (see box).
10
• The headteacher must then notify the parents of the pupil.
11
• In certain cases, the governing body must consider reinstatement. This phrase has also received judicial attention. guidance (introduced by the School Standards and Framework Act 1998 (see below)), the High material consideration' by appeal panels (R v [1998 ] ELR 391). The importance of having regard to statutory guidance was later emphasised by the Court of Appeal (R (X) v Y (LTL 1/9/2005 -unreported)).
• If the governing body does not reinstate the pupil, parents may then apply for an Independent Review Panel (IRP) to review the decision.
13
• If the parents apply, the local authority (LA) or Academy trust, for maintained schools and Academies respectively, is under a duty to arrange an independent review panel.
14
• The parents are able to request that a SEN expert be appointed to the IRP review.
15
• The IRP can then either:
• Uphold the exclusion; or • "Recommend" reconsideration by the governing body; or • Quash the decision of the governing body and "direct" that it reconsiders the exclusion. This option is available only if one or more of the three grounds for judicial review is/are made out (i.e. irrationality, illegality, or procedural impropriety).
16
• If the IRP directs reconsideration and the governing body subsequently upholds the exclusion, the panel may:
• Order that the school pays £4,000 towards the continuing education of the excluded pupil. 17 For maintained schools, this is an adjustment of the school's budget; for academies, this is a direct payment to the LA. This is added to any additional funding that will follow an excluded pupil; and/or • Order a note to be placed on the pupil's record to record that reconsideration was directed. 18 This means the exclusion will not count toward the rule that a school may refuse admission to a pupil who has twice been excluded. • If the relevant principles apply, the parents may apply for judicial review. Usually, this will need to be after the parents have exhausted their statutory rights (see Glossary, above, and section 4.9, below).
• In addition, if relevant, the parents may also bring a claim under the Equality Act 2010 to the First-tier Tribunal (FtT) (for disability discrimination) or County Court (for other types of discrimination). The Equality Act 2010 was passed towards the end of this period. This rationalised all previous discrimination legislation and introduced only minor substantive changes to the law. 29 Under the Act, direct disability discrimination and failure to "make reasonable adjustments" are no longer 21 Social Exclusion Unit (Great Britain), (Cm 3957, 1998 Finally, the Government began a three-year trial in 180 schools across 11 LAs, which made schools responsible for the continuing education of pupils they permanently excluded (more detail below, 3.1.1).
2012-2015:
The three most recent academic years have seen notable changes in the exclusion process. Section 4 of the Education Act 2011, together with the accompanying 2012 regulations, replaced IAPs with IRPs. New review panels cannot direct a school to reinstate a pupil but can only recommend or direct a school to reconsider an exclusion. Other changes include the ability for parents to request that a SEN expert be appointed to the IRP review 30 and, if they believe there has been discrimination, to bring a claim under the Equality Act 2010 to the FtT or County Court (see section 2.1, above, for detail). In September 2012, the DfE published new statutory amended the required approach to exclusion via its 2015 statutory guidance, which lowers the threshold for exclusion. The Children and Families Act 2014 has given greater powers to the Children's Commissioner to 33 which suggests a fresh focus on children's rights; this has the potential to lead to further positive changes in the law (see further below, 3.6). Statistics recorded since this Act came into force have yet to be released.
Recently-released statistics from the DfE show a 56% decrease in the number of reviews reviews can only be speculated upon, particularly because our preceding analysis highlights that legal developments do not always self-evidently impact exclusion and appeal rates. It is reasonable to suggest, however, that such marked reform to the appeal/review process and the 34 Recent changes mark a new focus on giving headteachers greater authority and discretion. These two values will be examined in turn.
Headteachers and authority
The DfES, in the White Paper that preceded the Education Act 2011, 35 highlighted poor behaviour in schools as the most common reason for young people not to become teachers and a cause for teachers to leave the profession. 36 Poor classroom discipline can also detrimentally impact on the academic success of well-behaved pupils, who comprise the majority of pupils.
37 As a result, the Government recently sought to restore teachers' authority 38 as regards respect for schools' decisions on exclusion. In the White Paper, the Government 39 Hence, the 2011 Act replaced independent appeal panels (IAPs) with independent review panels (IRPs); crucially, unlike IAPs, IRPs accord headteachers authority on exclusion decisions.
This reform went beyond what was originally proposed. In its list of intended actions in the White cannot be re-instated'.
40
reason for exclusion is "persistent disruptive behaviour", the removal of the IRP's power to reinstate disproportionately impacts pupils in less serious cases.
Writing prior to these reforms, Monk had been critical of earlier developments that enhanced headteachers' powers in respect of exclusion.
41
Parliamentary Joint Committee on Human Rights (JCHR) also questioned the need for this response; it asked the Government for statistical evidence on the number and percentage as a proportion of the total number of exclusions of cases in which the IAP ordered reinstatement. The Government reported that the number had fallen from 100 in 2006/07 to 60 in 2008/09, or less than 1% of all permanent exclusions. 42 The OCC was similarly concerned that any reforms were proportionate to the extent of any disciplinary problems. 43 The OCC recommended that the IAP process remain undisturbed. 44 Emphasising the importance of a right of appeal, the OCC's formal submission on the Education Bill contended that the IRP process would not meet this need because of the panel's lack of power to require reinstatement. 45 Headteachers' authority has been further emphasised by the DfE's 2012 and 2015 statutory on exclusion. The 2012 statutory guidance noted that the government supported decisions 46 The 2015 statutory guidance arguably they consider it to be a lawful, reasonable and fair action'. 47 This concluding emphasis on
The focus on greater authority is balanced by greater responsibility. The DfE has recently completed a three-year trial (2011-14) 48 for permanent exclusions in which participating schools remained responsible for providing alternative provision for pupils they excluded. This was made possible by transferring the relevant funding from LAs to schools. The approach also empowered schools by allowing them to make the long-term, post-exclusion decisions about pupils they knew well.
The IoE and NFER's evaluation of the trial was broadly positive. Participating schools took increased moral and practical responsibility for pupils at risk of exclusion, which in turn meant that they were working to place young people in the most appropriate provision.
49 Notable changes included an increased collaboration between schools for managed moves, an increase in early intervention programmes to prevent exclusions and enhanced quality assurance, accreditation systems and service level agreements for providers of alternative provision.
50
Trial schools also made better use of LA services, such as traveller education or the LookedAfter Children team, and fewer children were permanently excluded from trial schools than comparator schools.
51
However, whilst the qualitative data demonstrated improvements in outcomes for young people at risk of exclusion, 52 the quantitative data (measuring attainment in KS3 and KS4, 53 This may be because measurable 54 Finally, it must be noted that although the outcomes of the trial seem positive, they must be seen in context of other recent reforms and emphasis on inclusion in education. The report notes that the comparison schools used in the pilot were also investing in a wide range of in-school support, not connected with the trial. 60 Thirdly, the broader context for the test has been amended -the 2015 statutory guidance no longer refers to 61 further, reference to the fact that the decision to exclude is the headteacher's to make is no longer coupled to the countervailing concern that the pupil be heard prior to the decision being made but instead prefaces the test for exclusion.
62
The 2012 increased discretion was not aimed solely at empowering headteachers. More pragmatically, and as mentioned in the parliamentary debate, the Government also wanted to 63 authority and discretion.
64 This is supported by the DfE's framing of its amendments in terms of
65
: the former position
Despite the increased discretion in categories for decision-making about permanent exclusion, when a headteacher records a permanent exclusion for the School Census, 66 they must provide a single "reason for exclusion" from a list of provided options. This list is more extensive than that in the 2008 statutory guidance. The full list of current Census categories of reason for exclusion is as follows: bullying, damage, drug and alcohol related, persistent disruptive behaviour, physical assault against an adult, physical assault against a pupil, racial abuse, sexual misconduct, theft, verbal abuse/threatening behaviour against an adult, verbal abuse/threatening behaviour against a pupil, and other. The Census Guide indicates that the category "other" There has been no research to date on how headteachers relate students' behaviour to the
Children's "best interests"
Article 3(1) UNCRC: in 1991. Whilst not incorporated into domestic law, the Convention obliges the UK Government to protect the rights enshrined in any way it can. There were few mentions of the "best interests" of either the excluded pupils or others in the Government White Paper or in parliamentary debates on the matter. 68 A strong motive behind the 2011 reforms was to regain discipline in schools to allow all children to have a safe, happy environment within which to learn. 69 3.2.1. "Best interests" in practice CCCU's research found that the "best interests" of the excluded child seemed to be at the heart of decision-making on exclusion. One headteacher indicated that regulatory frameworks are the child' (Headteacher, School 2). 70 Further, another headteacher noted that, whilst it would be easier to apply the rules consistently where "best interests" and the law clash, they instead try to keep the child's "best interests" at heart (Headteacher, School 8). 71 The OCC report into illegal exclusions similarly found that the vast majority of illegal exclusions occur when headteachers are trying to act in the "best interests" of their pupils. 
"Best interests" in law
the debate over incorporation of the "best interests" standard in this context; second, the In relation to permanent exclusions, there is no domestic legal recognition of the need to have regard to the "best interests" of the child at risk of exclusion. 73 The test for exclusion contained in the 2015 statutory guidance suggests that a pupil may be excluded without any consideration of their welfare. The at-risk pupil's welfare may only be taken into account as part of the welfare of other pupils and others in the school, with no regard to the welfare of the at-risk pupil.
The White Paper argued that 'By its nature the appeal process can become unduly adversarial rather than encouraging must act in the "best interests" of all the pupils in a school ((Education Bill Deb (n 63) col 393).
DfES, White Paper (n 1) [3.4] . The test for exclusion in the 2012 statutory guidance made it possible, but less likely, that the at-risk pupil's welfare would not be taken into account: welfare was regarded in the alternative behaviour policy. Whilst, when welfare was relied on, it could relate to either the at-risk pupil interests' of the at-risk pupil and others lay in having the at-risk pupil remain in the school.
The 2015 reform's attenuated role for the at-risk pupil's welfare is readily criticisable. Writing in the context of the pre-2015 position, the OCC criticised the legal framework on exclusion child concerned must be a primary consideration in exclusion decisions'. 74 In its response, 75 arrangements strike an appropriate balance between these interests'. 76 However one would assess the 2012 position, the 2015 reforms more obviously fail to meet the DfE's defence, consideration'.
to be incorporated into education law. 77 principle in this context, 78 which can balance the interests of one pupil against those of others in the school. In fact, Harris notes that recent reforms have promoted the interests of schools over pupils that misbehave.
79
The welfare/education alternative route to permanent exclusion provides the basis for balancing the interests of the at-risk pupil against those of other pupils and others in the school. As noted, the interests of others in the school can lead to exclusion when consideration of the pupil's situation in isolation would not warrant exclusion However, whilst the test for exclusion suggests focusing on either the at-risk pupil or other pupils and others in the school, elsewhere the statutory guidance requires the at-risk pupil's circumstances to be assessed in context. This pupils, and others in the school. Where the governing body is legally required to consider the people working at the school'. 80 This necessitates a broader perspective on the competing interests of pupils and others in the school than the requirements for permanent exclusion applied by the headteacher. The IRP must also have the same consideration for competing interests. 81 The contrast in approach to various parties' interests contained in the test for the statutory guidance.
Balancing the competing interests of individual children against those of a larger group of children is not unique to the issue of permanent exclusion. considerations; the court recognised that there were other factors the relevant decision-making authority had to take into account.
The DfE response to the OCC's recommendation to incorporate "best interests", discussed above, in fact addresses the issue of the appropriate balance to be struck between competing interests. Incorporation of "best interests" need not inhibit the balancing of competing interests, may explain the DfE's reluctance.
Equality
The value of equality includes both formal and substantive equality. The former is about treating like cases alike and ensuring rules are applied consistently to all those that come under them. The latter entails equality of opportunity and equality of outcomes.
Rights are implicated in relation to the legal expression of, and opportunity to attain these children's rights. Further examination of practice is required before we can determine the appropriate role for children's rights in relation to permanent exclusion.
advice.
3.3.1.
86 Three developments are of note.
Firstly, the Equality Act 2010 amends a school's "duty to make reasonable adjustments" in two respects. Under the Disability Discrimination Act 1995 (DDA), the duty imposed on schools pertained to provisions, criteria and practices; post-2010, it now includes a duty to provide no longer the case and the only issue is whether the school's adjustments are "reasonable". 87 Secondly, parents can now bring a claim under the Equality Act 2010 to the FtT (for disability discrimination) or County Court (for other discrimination) if they feel their child has been Children Act 1989, s17 (1) Thirdly, all parents can now request a SEN expert in the IRP review; this was not available under 88 they provide advice on whether the school's policies relating to SEN were applied in a legal, reasonable, and procedurally fair way, but do not make an assessment of the particular child's needs.
89
90 To this extent, there is a renewed focus on equality.
However, the AJTC criticised these reforms for not going far enough. Given that 70% of permanently-excluded pupils have SEN, 91 the AJTC proposed that all exclusion appeals, or at least all SEN-related permanent exclusion appeals, to be heard by the FtT.
92 Whilst Harris welcomes the recent reform to the role for SEN experts in IRP reviews, he agrees with the AJTC that it would be better if the FtT heard all exclusion appeals. 93 The Government rejected this proposal on the basis that it would extend the jurisdiction of the tribunal.
94 It also rejected the more moderate proposal that all SEN-related permanent exclusion appeals be heard by the FtT on the grounds of delay caused by the latter: cases going to a tribunal take 22 weeks to complete, whereas the then-proposed independent review panel would take only 15 school days.
95
These three reforms focus only on certain equality-oriented issues: SEN, disability, and discrimination. During the passage of the Education Bill 2011, an amendment was proposed that targeted a wider range of pupils at particular risk of exclusion:
96 those with SEN, in receipt of free school meals, in care, or who were young carers. The proposal would have allowed these pupils to be reinstated and required schools to "make reasonable adjustments" if they had previously failed to do so. This would have given greater protection to children from these vulnerable groups. Whilst their greater risk of exclusion was accepted, the then-Minister for Schools, Nick Gibb MP, argued that forcing a school to reinstate a pupil was not the correct approach and would undermine the change to IRPs. 97 The amendment was rejected; only those with SEN were provided with additional protection.
Whilst the OCC highlights other particular groups with a disproportionate risk of exclusion, 98 there is little published research or academic discussion on the most appropriate way to protect the rights and interests of pupils from these groups.
Equal access to legal advice
Legal aid for school exclusion cases was removed by LASPO 2012. As such, pupils no longer 99 Maxwell also warns that lack of legal aid will hinder the development of education law. In England, pupils under the age of 18 are unable to lodge an independent review themselves and must rely on their parents or guardians to do so. 101 In Wales, pupils and their parents both have a right of appeal when the pupil is between 11 and 15 years old; they acquire an independent right of appeal when they are 16 years old.
102 In Scotland, a pupil's right to appeal turns on their legal capacity; they are presumed capable at 12 years of age, hence have a right to appeal in addition to their parents' right; as in Wales, pupils acquire an independent right to appeal when they are 16 years old.
103
In contrast to Article 3, there has been long-standing academic and political criticism of the current law on exclusion for failure to comply with Article 12 UNCRC. Harris has noted on several occasions that the lack of provision of an independent right of appeal for the pupil breaches Article 12 UNCRC.
104 Similarly, Fortin comments that education law generally fails to recognise children's right to participate. 105 children's relative opportunity to appeal compared to their parents; second, the available Commissioner saw the Education Act 2011, then a Bill, as an opportunity to provide pupils with the same powers as their parents to appeal exclusions and, where applicable, an independent 106 During the passage of the Education Bill 2011, Meg Munn, MP, proposed an amendment that would have allowed children the opportunity to make representations, appeal, and receive information relevant to representations. 107 unusual or strange, but something the Government had been signed up to for some time' (i.e. the UNCRC).
108 She also pointed out that children have the right to have their voice heard in other contexts, for example in medical decision making. Instead, an adult needs to be willing to intervene on the pupil's behalf.
In relation to the second issue, the available outcomes from the appeal / review stage, rather than arguing for reform, there have been calls to reverse recent reform in relation to the available outcomes of the IRP process. In particular, the OCC in 2012 called for the reinstatement of the 118 Prior to the move from IAPs to IRPs, the OCC also expressed concern that any weakening of the appeals process could undermine children's rights under Article 3, 12, and 28 of the UNCRC. 
Introduction
Summary the right of a child registered therein to continue -in principle -to be educated there: such astonishing level at which its due completion would create substantive rights of profound importance for a pupil.
122
Simpson v United Kingdom. 123 Croatia, 124 in which the Grand Chamber suggests that the ECtHR has 125 and now sees exclusion as a determination of a civil right to which Article 6 necessarily applies. 126 The JCHR does not accept the Government's attempt to distinguish Oršuš on the basis that the facts involved discrimination and not exclusion.
decision in Oršuš v
127
If we proceed on the basis that Article 6 is engaged, more is needed to demonstrate that the absence of an independent right for pupils to either appeal (under the former IAP regime) or lodge a review (under the current IRP process) violates excluded pupils' Article 6 right. Further, given the weaker available outcomes for the new IRP process, one might argue that, even if their Article 6 right. The same argument might be made in respect of parents' current right to lodge a review. 128 It is arguably yet more uncertain that this is the case with the weakened IRP process, though the Government has argued that review panels together with the availability of judicial review satisfy Article 6. 129 which is entirely inappropriate given the serious consequences of children being excluded from school'. 130 Relying on its understanding of the ECtHR's jurisprudence, the JCHR concludes that the system of independent review panels is incompatible with Article 6. 131 Even without the weakened panels process, there is a strong case to be made that any process which denies pupils an independent right to lodge their own appeal would contravene Article 6. In the House of Commons, both Meg Munn, MP, and Julie Hilling, MP, argued that not to allow children a right to appeal would be contrary to natural justice and the right to a fair trial.
132
Unlike the UNCRC, the ECHR is incorporated into domestic law via the Human Rights Act 1998; JCHR's views that the current framework is incompatible with the UK's ECHR obligations are
Conclusion
It is clear that the various stakeholders are not equally concerned or implicated in respect of each of the values outlined above. Law reform focused on empowering schools and, by implication, teachers and headteachers. In their actions, headteachers see themselves as commentators and the OCC concentrate on the protection of the rights of children and their parents and carers in the exclusion process. 
Introduction
Headteachers and teachers
Headteachers' legal duties are set out in primary and secondary legislation; in addition they must have regard to any guidance issued by the Secretary of State when making decisions.
136
In theory, therefore, teachers should be aware and make use of statutory guidance issued to aid their understanding of the statutory framework. This is important, both to ensure teachers do not act unlawfully but also so they understand the full extent of their discretion. Research because it is not properly understood, or because it is felt it obstructs professional opinion as to the best course of action. These will be examined in turn.
Understandings of the legal framework
There is some evidence of a lack of understanding of the legal framework. In particular, research
work[ed] within Local Authority guidelines, which [he] assume[d] work within statutory guidelines' (School 2).
137 often present guidance as though it is statutory where it is not. The Chair of Governors and I had to research very carefully' (School 1). 138 The contrast between these two excerpts from importance of having regard for the statutory guidance in its original form.
The same is true for the practice of illegal exclusions, which has recently been brought to the fore by another report by the OCC. 144 The survey included questions for teachers on their knowledge of actions that may be legal and illegal with regard to exclusions. Between 16% and 38.6% of participating teachers 145 The NFER also found that, in most cases, teachers assumed the school's policy towards exclusion would be informed and lawful, so that all they had to do was follow it, rather than read up on the legislation and statutory guidance themselves. 146 The second relates to teachers' intention to act in the "best interests" of the child. The OCC found that teachers seek to do so either in ignorance of the legal framework or because they believe that the law is either wrong or does not apply to their particular school.
147 This is the case both with regard to the law on exclusion 148 and with regard to their duties under the Equality Act 2010. 149 Misunderstanding or misuse of law can also undermine the opportunity for law to help teachers reality of victims of bullying. 150 Further, Harris concludes that the complexity of the current law, of various powers'.
151
Better teaching training could remedy potential misunderstanding of the law. Whilst teacher training has been seen as a solution in relation to other issues, its potential in this regard recommendations to improve teacher training on management of pupil behaviour. Omitted from these recommendations were any measures to ensure trainee teachers were educated on the law governing discipline in schools. 
The law and the exercise of professional judgment
In section 3.2, we noted that the "best interests" standard is not incorporated into the law in this context and highlighted the uncertain understanding of and role for the "best interests" of the excluded pupil and others in the school in practice. As noted in section 4.1.1, even when teachers and schools have a good understanding of the legal requirements for disciplinary exclusion, they may depart from those requirements if they feel that the outcome of their application does not provide the correct result. Much turns on the exercise of professional judgment.
With regard to having an awareness of the statutory guidance, CCCU's research showed some disparity in how closely they were followed: one school emphasised the importance of being 153 whereas another commented that statutory guidance and best interests of the child" (Headteacher, School 2)'.
154
Robert Smith, Helen Aston, and Katie Pyle, OCC, (n 3) Further, the threshold for bad behaviour that warrants exclusion may also vary within schools.
exclusions'
155 and that thresholds "professional feelings, or gut feelings, about whether an exclusion from school is actually going to serve the purpose that you are wanting to achieve" (Headteacher, School 1).
156 the next section. The opportunity for exercise of professional judgment is not of itself cause for how well teaching professionals understand the legal framework'.
157
procedure suggests treating all cases identically, in reality this is not the case:
"Procedures say no, everyone treated equally; but if the question is should they be excluded 158 to a point" (Inclusion Manager, School 11).
159
"One thing that I couldn't say hand on heart is that we apply the behaviour protocols that is not just black and white: there are grey areas" (Headteacher, School 8).
160
Being seen to treat all pupils equally, rather than actually treating all students equally, was sometimes seen as important in itself. One school commented that they seen to be punished, we do actively need to help children and that needs to be done out of sight" (Headteacher, School 2).
161
This evidence demonstrates that, even when teachers and headteachers have a good practice. Interwoven misunderstanding and well-intended purposeful disregard makes it hard to establish the extent to which teachers (and other non-legal professionals) truly understand the law on exclusion. 163 As has already been discussed, one feature of recent statutory reforms has been to accord teachers and headteachers greater power with regard to both exclusion and search and how schools use these powers and apply in practice the disciplinary sanctions available to them. 164 relevance of the academic discourse on the theorisation of childhood; 165 evidence, however, to identify how possible constructions of childhood underpin current practice.
Further research is needed into how teachers' understand the law and whether they experience of the value of the governing law and legal framework in practice.
School culture
Our scoping survey, carried out between July and September 2014, explores the extent to which the culture of individual schools, individual LAs, and their understanding of the law on 166 As Fletcher and Strand note, there is not yet any published evidence regarding the relative impact of variations between individual schools' policies and practice on exclusion rates. 167 They express this potential impact in terms of school or disciplinary policy. Our concern may be seen as broader, and focuses on the culture of individual schools; we are interested in the underlying nature of any potential causative connection. We wish to understand how schools contextualise their understanding of the governing law to their own circumstances, and how that process of contextualisation impacts on exclusion and appeal rates and outcomes.
4.2.1.
Information was gathered from schools and LAs via requests under the Freedom of Information background context. We surveyed four LAs within one of the SFR regions. To ensure data protection, we have anonymised our discussion of these LAs as follows:
• LA 1 -high permanent exclusion rate; • LA 2 -medium permanent exclusion rate; • LA 3 -low permanent exclusion rate; and • LA 4 -rapid change in permanent exclusion rate from medium to high during the four-year survey period.
In delineating LAs according to exclusion rates, we recognise the concern over the social construction of exclusion rates 168 but adopt the SFR-published and FOI-declared rates as a ibid.
Journal 169 Schools were asked to provide: their total number of permanent exclusions and "managed moves" in the academic years 2009-10, 2010-11, 2011-12, and 2012-13; 170 the reasons for these permanent exclusions; and any information they had on legal and non-legal advice and representation used by both their pupils and themselves in the permanent exclusion and appeal/review process.
• Of the 47 schools that responded (18 maintained, 29 Academies), 21 had not permanently excluded a pupil during the four-year survey period.
• moves". Thus 16 schools reported that they had neither permanently excluded nor employed "managed moves" on any occasion during the four academic years surveyed.
• Of the 26 schools that had permanently excluded, 11 schools reported that some or all of the pupils had received non-legal advice or representation. Four schools said representative.
• Only one pupil had legal representation and this was at an IAP. One school rightly noted, however, that parents and pupils may well seek legal advice without informing the school.
• No schools sought legal advice or representation. Those that did seek outside advice obtained it from the LA inclusion services, professional bodies, or unions. Advice from the LA and unions was also sometimes sought for drafting exclusion policies, and used alongside the DfE statutory guidance. • formal FOI Act request.
4.1.2.
A) Permanent exclusion rates and school governance culture LA 1 provided numbers of permanent exclusions and "managed moves" for all the secondary schools in its area. Comparing these with information available on pupil characteristics (available from Ofsted) shows a pattern to be expected. Schools with the highest rates of permanent exclusion also have higher percentages of boys, pupils on free school meals, and pupils with SEN (statistics for the percentage of BME pupils were not available). This accords with the OCC's pupil-level conclusion on the causes for exclusion, and suggests a limited role for school culture: term basis, is having a SEN, particularly at School Action Plus level. This is followed by being 171 by the Freedom of Information Act 2000. That said, one school did reply to the request stating that, because their LA (LA 3) had received and was replying to a similar request, they considered that they did not need to respond directly to the LA. See Ofsted, Pupils Missing Out on Education (London: Ofsted, 2013) .
We chose to focus on the four most recent academic years only so as to reduce the likelihood that respondent schools would seek to rely on section 13(1) of the Freedom of Information Act 2000 on the basis that it would take more than 18 hours (exceed £450) to gather the information necessary to comply with the request. Only one school responded that compliance was too onerous; they (LA 2, Academy) suggested that it would take 25 hours to comply. However, they did then respond to an abbreviated survey.
OCC, They never give up on you (n 3) 94. higher rates of permanent exclusion, especially of children from deprived neighbourhoods and certain ethnic groups, are not fully accounted for by previous exclusion.
References
172 exclusions compared to the Ofsted ratings for "Behaviour and safety of pupils" and "Leadership and management", which we might regard as indicators of school culture: schools with fewer exclusions were rated as "2: Good" or "1: Outstanding" and those with more exclusions had correlate with increased poor behavior, and support the likelihood that school culture has a currently-underexplored role in determining individual schools' permanent exclusion rates. No school culture and heightened pupil-level factors.
Further, consideration of exclusion rates within our other study LAs highlights the potentially complex relationship between exclusion rates and school culture. In LA 3, the lowest-excluding LA in our study, schools with key pupil-level indicators of the likelihood of exclusion, particularly the higher numbers of pupils with SEN and free school meals, and the lowest academic attainment, counted for both the highest-excluding and the lowest-excluding schools. Of those that were the highest-excluding, they had consistently better school culture indicators than the were the lowest-excluding, they had both the best and the worst school culture indicators.
indicators and/or poor school culture indicators.
by the OCC's analysis of the dilemma faced by new headteachers in struggling schools. The OCC comments that such headteachers might either exclude more pupils initially in order to signal to the larger student population what behaviour was acceptable in their school or, conversely, take the opposite approach and introduce policies against exclusion in all but extreme cases. 174 determines, at least in part, the likelihood of such negative outcomes?
Finally, it is reasonable to suggest that increased poor behaviour may correlate with the reason for exclusion. Thus, we hoped to test for two further correlations, namely that schools with higher permanent exclusion rates more frequently exclude on the basis of "persistent disruptive behaviour" and that schools with lower permanent exclusion rates more often exclude for onecase in some instances (for example: School 3, LA 4, a low-excluding Academy, which excluded B) School-led "zero permanent exclusion" policies One school (School 1, LA 3: maintained school in the lowest-excluding authority) reported a policy within the school of not permanently excluding pupils. This is not a formal policy Further research is required to examine the prevalence of such school-led policies, the extent to which they are encouraged and/or supported by the school's LA, and how the existence and 4.3.
Mediating role between local authority and school cultures
Research by CCCU found that, on the whole, schools spoke positively about the LA Inclusion 176 common source of advice and support to both schools and parents during the exclusion process.
survey. These were also the two LAs with lower exclusion rates. This correlation between use by schools within the two LAs with low exclusion rates and the activity levels of the inclusion hints that exclusions are used where necessary, but that this is tempered by the availability of support and advice; it may also be that support is provided for early intervention.
There was also some anecdotal evidence of interaction between LA culture and school culture they proactively contact a school for discussion if there is an evolving pattern of exclusions at previous exclusions. Other than our surveys and a brief mention in the CCCU report, there is no other published
4.4.
The role played by school governors was noted by CCCU's research. Whilst governors are an important part of the process, research suggests they principally become involved in the event of an appeal.
177 Several schools recognised, however, that the clerk to the governors could 178 In help with legal issues.
Concern has previously been expressed as to the appropriateness of this task for non-lawyers. After the case in 2000 (which established that the role of governors is to reconsider the exclusion, acting as an independent check on the headteacher 179 will be to increase the complexity of the task of governors and appeal panels to a point that would seriously challenge professional judges let alone lay people '. 180 There is no research into the extent to which school governors are used for legal advice or the quality of their understanding of or training received in education law.
members)
the Education Act 2002 (see above, 183 an IAP was criticised for only receiving advice from a clerk (who is not a lawyer) and not seeking independent advice from particular circumstances.
184
One of the particular concerns, since the introduction of s51A(4) Education Act 2002 (inserted review. These principles determine the circumstances in which an IRP may quash the decision of the governing body and direct reconsideration. As the DfE statutory guidance notes, these principles are explained as irrationality, illegality, and procedural impropriety. 185 In order to be able have to be sent on a crash course on public law before continuing in their posts '. 186 In R (CR) Even if we assume that, as a matter of principle, IRPs may be an appropriate venue for applying the law on judicial review, it is not clear that they are capable of doing so as matter of practice. 188 Maxwell similarly argues that 189 This concern is heightened by the LASPO 2012 cuts to Legal Aid, which mean that there are many fewer legal professionals involved who can safeguard the legal rights and interests of the excluded child at this stage.
There is no published research on the extent to which IRP members understand the principles of judicial review and apply them as lawyers would.
Legal professionals do become involved in the rare instance of a discrimination claim. For issues of discrimination, parents can currently appeal to the FtT (for disability discrimination) or the County Court (for other discrimination) instead of, or as well as, lodging a review with an IRP.
190
A further-reaching version of this argument is that the FtT should hear all exclusion appeals (see above, section 3.3.1);
191 this is because a judge, either alone (interlocutory decisions) or with two experienced professionals (disposition of proceedings), always presides over FtT hearings 192 and the FtT process is more stringent: the Tribunal looks at the case afresh and has the power to reinstate the pupil.
193
Older research by Harris and Eden reveals a stark one hand, and LAs, IAP members, headteachers and governors on the other. The overwhelming majority of the latter group of non-legal professionals believed that appeal panels should not have lawyer eep lawyers out. The process is about common sense and good sense, the law is about neither' (Headteacher) 194 and tend to be more concerned about law and not the child' (LA).
195 Harris and Eden argue that this shows a lack of appreciation on the part of heads and LAs for the role of lawyers in ensuring a fair and impartial process; the authors conclude that these Anecdotal evidence -gathered as part of our 2014 scoping survey -from a lawyer who acts for parents revealed that, since the cuts to legal aid, the only exclusion cases in which parents instruct lawyers are those which involve a child with SEN. The lawyer felt that this was because parents did not understand the legal remedies available. For example, they did not understand that if the process had been conducted unfairly, they could bring an action for judicial review, and that this was potentially within the scope of legal aid (assuming they met the standard qualifying requirements).
professionals either failed to see problems with the procedure or were ignorant of the way lawyer chairs conduct other appeal hearings.
196
There has been no further research into this issue since Harris and Eden's work. It would be interesting to investigate whether this dichotomy of opinions persists and, if so, to more closely terms of process and outcomes.
SEN experts
As discussed above (section 3.3.1), the introduction of the right to request a SEN expert at an exclusion review, 197 regardless whether the child has or is suspected to have SEN, was an has long been recognised '. 198 support of SEN, as well as an understanding of the legal requirements on schools in relation to SEN and disability '. 199 Their role is to advise the panel on how SEN may be relevant to the case but not to assess whether the pupil in question has SEN. 200 As discussed in section 4.7, below,
This new role for SEN experts shows a recognition of need for expertise in the area of exclusion reviews. Rather than a similar recognition of the role for legal expertise, the removal of legal aid, discussed in more detail in section 4.7, suggests a belief that legal expertise is not necessary in this context.
4.7.
201 examined parents' motivations for appealing or lodging reviews against the permanent exclusion of their children. Parents were interviewed after the appeal or review had been decided, hence the account of their motivation may have been approximately two-thirds of parents who decided to challenge the decision to exclude reported that they did so either out of a wish to remove the exclusion from the child's record or simply to be vindicated in some way. 202 As outlined in section 2.1, above, the appeal/review process can only remedy decisions to exclude either made contrary to procedural fairness or founded on a mistake as to the events leading to exclusion. Whilst they are understandable personal goals, neither of the parents' expressed motivations correspond to this rationale for the appeal/ review process. Further, Wolstenholme et al found that, when parents raised concerns about the appeal/review process, it was usually because it did not allow them to achieve their desired personal objective. an appeal/review mechanism that straightforwardly enables parents to vindicate their own motivations, they will use whatever legal options are available in the attempt to do so. There is no evidence as to whether this use of the appeal or review process is inevitable. With additional legal advice and understanding of the roles played by IRPs and FtTs, would fewer parents, who would have otherwise been inclined to appeal or lodge a review, proceed along the formal legal route?
In terms of overall rates of appeal/review, Harris and Eden found that parents who received advice were 33% more likely to appeal, 204 to have received independent advice'. 205 In particular, of those who received advice, parents advised by solicitors were more likely to appeal, whereas those advised by the school or LEA were less so. 206 It is not clear, however, that the receipt of legal advice is causally connected to parents' decision to appeal or lodge a review. Whilst that is one possible explanation, it might equally be that parents seek legal advice advice. There are now only three organisations that can obtain legal aid under an education 207 There are other organisations that provide free advice and representations to parents and carers, 208 but this is now on an entirely pro bono basis. "Exceptional funding" aside, only SEN and disability 209 As has been noted above, the AJTC strongly opposed the removal of legal aid for exclusion appeals and reviews. Much of their opposition was based on the recognition that a large percentage of exclusion cases involve pupils with SEN, which necessarily entail complex issues around these needs and the possibility of disability discrimination. 210 The introduction of SEN experts for IRPs may, at least in part, ameliorate this concern. Statistics released for 2012/13 show that SEN experts were requested in 53.4% of reviews of exclusions from maintained schools and academies. 211 There are multiple possible reasons for this. First, and most obviously, this could be because such a high proportion of pupils excluded have SEN (68% in 2012/13, which -according to the SFR -includes those with and without a statement).
212
Second, parents may misunderstand the limited role the SEN expert can play in the appeal/ review process. Third, even when parents correctly understand the particular role for SEN experts, they may request a SEN expert because, in the absence of readily-available free legal representation, they feel the additional assistance from the free-of-charge SEN expert is better had the unintended consequence of increased, inappropriate costs elsewhere.
It would be valuable to further investigate parents' view and understanding of the role of SEN experts to ascertain whether these experts are being used for the correct reasons.
Harris and Eden, with Blair (n 190) 140 (emphasis in original).
Maxwell (n 32).
though it is not clear to what extent their advice is legal advice. City University and Matrix Chambers provide a joint pro bono legal advice and representation service for parents of pupils who have been excluded from school (http://www.city.ac.uk/ service (http://www.bpp.com/bpp-university/l/school-exclusions). Within London, there is also the Pan-London Education Legal Advice Service (http://thlc.co.uk/education.htm). These are in addition to organisations such as IPSEA (http://www. ipsea.org.uk/), which focus on providing advice in relation to SEN issues in particular.
Wolstenholme et al (n 201) 4. 
Conclusion
Whilst the process of exclusion from school is governed by law and a legal framework, it may be that no lawyers become involved at any stage of the exclusion process, even if the pupil's parents lodge an application for a review with the IRP.
if there is an issue of discrimination and the pupil's parents appeal to the FtT or County Court; second, if, after the exclusion, the pupil's parents apply for judicial review of the decision to exclude. Usually, parents must exhaust their statutory rights, namely lodging an application with the IRP or appealing to the FtT or County Court, applying for judicial review. Exceptionally, however, judicial review may instead be considered the appropriate means to the address the issues raised by the exclusion. 213 Only one application for judicial review, R (CR) v , 214 has been heard since the new IRP process was introduced.
It is thus non-lawyers who implement the law, particularly school management teams, with interpret and apply the law. It is also clear that headteachers and parents misunderstand the law on exclusion; whilst the former misunderstand aspects of the legal requirements that must be lodge a review of their child's exclusion with the IRP. In addition, headteachers also disregard pupil and others in the school lie elsewhere. This makes it particularly concerning that the DfE's regard' to the statutory guidance.
this legal discretionary framework in determining the likelihood that a particular pupil will be excluded. In particular, analysis of individual schools' responses regarding exclusions against publicly available data on their pupil-level risk factors and indicators of school culture suggest that school culture has a role to play in determining the likelihood that a particular pupil will be excluded. This role has not been examined to date, and our scoping survey results reveal it is a complex one, which may also be interwoven with the cultures of LAs. The work of LA inclusion work within the legal framework, as well as a critical source of advice for parents. Further '. 215 in this context, both via international law obligations under the UNCRC, and in domestic law via the Equality Act 2010 . The absence of an independent right for the pupil to lodge a review and the weakening of the IRP's powers, discussed in sections 3.3-3.5, highlight real concern as to In practice, as mentioned in section 3.2.1, teachers and headteachers report that they make decisions based on children's "best interests", a value also enshrined in the UNCRC. The governing law, as explained in section 3.2.2, does not reference "best interests" but only the that only the interests of either the at-risk pupil or those of other pupils or others in the school interests must be taken into account when determining whether to exclude a particular pupil.
greater authority to schools, as discussed in section 3.1, particularly in relation to the new, lower threshold for exclusion. Evidence as to teachers' and headteachers' lack of understanding and positive disregard of the governing law in favour of professional judgment, as explained This concern over teachers' understanding and use of the law is complicated by an underexplored issue: the impact of school and LA cultures and dispositions towards the law in . The need to explore these
• The clear correlation between schools' exclusion rates, pupil-level indicators of exclusion and available school culture indicators (Ofsted ratings for "behaviour and safety" and "leadership and management") in LA 1 (highest-excluding authority) (section 4.2.2); • indicators of exclusion, dichotomised between having the highest and lowest permanent exclusion rates in that area (section 4.2.2). schools in LA 3:
• Of those that were the highest-excluding, they had consistently better school culture indicators than the highest-excluding schools in LA 1 (section 4.8.3); • Of those that were the lowest-excluding, they had both the best and the worst school culture indicators (section 4.8.3).
suggests a complex interplay between school and LA cultures and dispositions toward the law, References Examination of these dispositional aspects also extends to consideration of how schools and and do provide impartial advice to both schools and parents, and whether that advice is legal or non-legal; and the extent to which headteachers' apparent disregard for the law in favour of rather than truly informed disregard. Investigation of these matters will shed light of the overall relevance of the law and legal framework for the ongoing gradual decline in the number of permanent exclusions from English schools, as highlighted in sections 2.2-2.3.
1.
permanent exclusions in 2012/13 compared with appeals brought in 2011/12. Sections 2.2-2.3. Past reforms to the law and legal framework have not consistently or coherently such as the cuts to legal aid and the weakening of the powers for IRPs compared with IAPs have caused this decline, and what factors underpin ongoing evidence of the rate of appeals/reviews. Whilst Wolstenholme et al considered the views of parents who lodged reviews, what of parents who do not lodge reviews? How aware are they of the nature of an IRP review and why do they decide not to lodge reviews?
2. How often IRPs order that, should a school uphold an exclusion despite a direction to reconsider, the school should pay £4,000 towards that pupil's continuing education; of that number, how many schools uphold the exclusion and in fact pay that sum. making when they have been directed to reconsider. There is much less information available on exclusion from Academies, and a comparison between maintained schools distinctiveness of Academies.
3. The impact, if any, of the categories according to which schools classify the 'reason for exclusion'. Section 3.1.2. The 2012 statutory guidance lacks the detail of the 2008 greater discretion. When completing the School Census, however, the school must the increased discretion in the statutory guidance has impacted the way that school management teams construct individual pupils' behaviour. Do headteachers truly appreciate rights and "best interests"?
4.
SEN, who are at greatest risk of exclusion based on pupil-level risk factors. Section 3.3.1. Recent law reform has much focused on addressing the position of pupils with greatest risk of permanent exclusion: pupils with special educational needs, from minority ethnic groups, boys, and those from low income families. Further research might examine 5. IRP members' understanding of the governing law and legal framework, and the 216 Given the recent change from IAPs to IRPs and the removal of legal aid, however, judges and commentators are more concerned about lay IRP members' understanding of relevant legal concepts.
interests. Research is needed to identify the extent of IPR members' understanding of the law, as well as to ascertain the current views of educational professionals on any potential role for lawyers in this process.
6. Why there have been so few applications for judicial review of permanent exclusions from school. Sections 4.5, 4.7, 4.9. IRPs have weaker powers than the IAPs they replaced. Further, IRP members may misunderstand the principles of judicial review. For these are going to come under much closer legal scrutiny. This can only increase the number of potential judicial reviews, particularly as the system beds down'. 217 It is interesting to consider why parents apply for judicial review so infrequently. Might it be due to lack of understanding, as suggested by the anecdotal evidence gathered as part of our scoping survey? Or might it be due to lack of awareness? Or might it be because IRP members understand the law on judicial review adequately?
7. Parents' understanding of the IRP process, and the extent to which increased exclusions. Section 4.7. Wolstenholme et al found that parents' motivations for appealing or lodging a review did not accord with the powers available to IRPs and FtTs. 218 It would be reasonable to suggest that, a better understanding of these powers might reduce the who received advice, particularly independent advice, were more likely to appeal.
219 Without further research, we cannot hypothesise what impact a greater understanding of the appeal/ review process and available outcomes would have on the number of parents pursing that avenue.
8. Parents' understanding of the role of SEN experts in the IRP process, and reasons for requesting a SEN expert. Sections 3.3.1, 4.6-4.7. The recent introduction of the right to request an SEN expert to assist with an IRP have proven popular with parents. Research into parents' perception of the role of the SEN expert is necessary to ensure they are understood and used as intended, particularly when viewed within the broader context of cuts to legal aid.
9. The impetus for, prevalence and impact of school-level or local area 'zero exclusion' policies. Sections 4.2.2, 4.8.2. Our scoping survey revealed that both individual schools These policies, particularly the school-level policy, were not publicly advertised, but were those schools worked with pupils at risk of exclusion. Further research is needed to determine how schools that adopt such policies otherwise address behavioural issues are better than if they had been excluded from that school. Whilst the negative and longlasting outcomes of young people's exclusion from education are well-documented, 220 the particularly important given the DfE's inserted suggestion in its 2015 statutory guidance discipline'.
221
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